Resolution No. 2008-100-787

RESOLUTION No. 2008-100-787

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MIAMI

GARDENS, FLORIDA, AUTHORIZING THE CITY MANAGER AND CITY

CLERK TO EXECUTE AND ATTEST, RESPECTIVELY, THAT CERTAIN

AGREEMENT WITH THE AMERICAN SOCIETY OF COMPOSERS, A

COPY OF WHICH IS ATTACHED HERETO AS EXHIBIT A; PROVIDING

FOR INSTRUCTIONS TO THE CITY CLERK; PROVIDING FOR THE

ADOPTION OF REPRESENTATIONS: PROVIDING AN EFFECTIVE

DATE.

WHEREAS, the City currently hosts several events including special events that
require the use of music and artists, and

WHEREAS, the American Society of Composers ("ASCP") protects the rights of
artists and members by licensing and distributing royalties for their performances, and

WHEREAS, in order for the City to be able to use these performances, It is
necessary for the City to enter into an Agreement with the ASCP for this purpose,

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF MIAMI GARDENS, FLORIDA, as follows:

Section 1. ADOPTION OF REPRESENTATIONS: The foregoing Whereas
paragraphs are hereby ratified and confirmed as being true, and the same are hereby
made a specific part of this Resolution.

Section2. AUTHORITY: The City Manager and City Clerk are hereby
authorized and directed to execute and attest. respectiveiy, that certain Agreement with
the American Society of Composers, a copy of which is attached hereto as Exhibit A.

Section 3. INSTRUCTIONS TO THE CITY CLERK: The City Clerk is hereby
authorized to obtain three (3) fully executed copies of the subject Agreement, with one

to be maintained by the City; with one to be delivered to the American Society of

Composers, and with one to be directed to the Office of City Attorney.

-
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Section4. EFFECTIVE DATE: This Resolution shall take effect immediately
upon its final passage.
PASSED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF MIAMI

GARDENS AT ITS REGULAR MEETING HELD ON MAY 28, 2008.

SHIRLEY @GHBSON, MAYOR

ATTEST:

RONETTA TAYLOR OMC, CITY CLERK

PREPARED BY: SONJA KNIGHTON DICKENS. ESQ.
| City Attorrey

SPONSORED BY: DANNY CREW, CITY MANAGER

MOVED BY: Councilman Gilbert
SECOND BY: Councilman Bratton

VOTE: 7-0

Mayor Shirley Gibson _X (Yes) __ (No)
Vice Mayor Barbara Watson _X (Yes) ___ (No)
Councilman Melvin L. Bratton _X (Yes) __ (No)
Councilman Aaron Campbell __X (Yes) ___ (No)
Councilman Oliver Gilbert, |lI X (Yes) ___(No)
Councilwoman Sharon Pritchett _ X _(Yes) __ (No}
Councilman André Williams X (Yes) __ (No)
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Staff Summary

The City currently hosts several events, including special events requiring the use of
music, also known as non-dramatic public performances. Copyright laws require us to
pay royalty fees to artists each time we use their works/music.

The law requires users to obtain authorization for performances by live musicians, but
also for performances by mechanical means (including videotapes, CD’s, tapes, music
on hold, karaoke, jukeboxes and radio and TV reception). The law allows the court to
assess a minimum of $750 in damages for copyright infringement, require payment of
the copyright owners’ attorney’'s fees and court costs, and can enter an injunction
against continued use of the materials. Under the law, owners or operators of facilities
or presenters of concerts and other events are responsible for performances on their
premises.

The American Society of Composers (ASCAP) protects the rights of its artists’ members
by licensing and distributing royalties for the non-dramatic public performances of their



copyrighted works. In order to be compliant with Copyright laws, we recommend an
agreement between the city and ASCAP (Exhibit A). The Agreement would allow the
following:
e The rights to use the works of any ASCAP composer, lyricist, songwriter and
publisher members and the repertories of nearly 60 affiliated members;
Access to contemporary music as soon as it is written or published;
Avoid the time, expense, paperwork and trouble of contacting and negotiating
separate permission for each musical work that may be performed during the
year,
o Prevents inadvertent infringements on the rights of ASCAP members and foreign
affiliates.

The fee structure for the City would be a base fee of $941 based on our population, plus
1% of gross revenues (or sponsorship) generated at events governed by this
agreement.

We recommend approval of the ASCAP agreement which allows use of the materials of
ASCAP artists at City events and providing for compensation at the stated fees.



LICENSE AGREEMENT - LOCAL GOVERNMENTAL ENTITIES

Agreemen t between American Society of Composers, Authors and Publishers ("SOCIETY"), located at
2675 Paces Ferry Road, SE, Suite 350, Atlanta, GA 30339

and City of Miami Gardens, FL
("LICENSEE"), located at
1515 NW 167th Street, Suite 200 Miami Gardens FL 33 169

as follows:
1. Grant and Term of License

(a) ASCAP grants and LICENSEE accepts a license to perform publicly on the “Premises” and at “Events” and “Functions,” and
1ot elsewhere or otherwise, non-dramatic renditions of the separate musical compositions in the “ASCAP repertory.” The
performances licensed under this Agreement may be by means of “Live Entertainment” or “Mechanical Music”. For purposes of this
Agreement, '

(1) “LICENSEE shall include the named entity and any of its constituent bodies, departments, agencies or leagues.

(i1) “Mechanical Music” means music which is performed at the Premises by means other than by live musicians who
are performing at the Premises, including, but not limited to (A) compact disc, audio record or audio tape players
(but not including "jukeboxes”), (B) videotape, videodisc or DVD players; (C) the reception and communication at
the premises of radio or television transmissions which originate outside the Premises; and which are not exempt
under the Copyright Law; or (D) a music-on-hold telephone system operated by LICENSEE at the Premises.

(i1i) “Live Entertainment " means music that is performed at the Premises by musicians, singers or other performers.

(iv) “Premises” means buildings, hospitals, airports, zoos, museums, athletic facilities, and recreational facilities,
including, but not limited to, community centers, parks, swimming pools, and skating rinks owned or operated by
LICENSEE and any site which has been engaged by LICENSEE for use by LICENSEE.

) “ASCAP repertory” means all copyrighted musical compositions written or published by ASCAP members or
members of affiliated foreign performing rights societies, including compositions written or published during the
term of this Agreement and of which ASCAP has the right to license non-dramatic public performances.

(vi) “Events” and “Functions” means any activity conducted, sponsored, or presented by or under the auspices of
LICENSEE. Except as set forth in paragraph 2.(d) below, “Events” and “Functions” shall include, but are not
limited to, aerobics and exercise classes, athletic events, dances and other social events, concerts, festivals, arts and
crafts fairs, and parades held under the auspices of or sponsored ot pronooted by LICENSEE on the Premises.

(vit) “Special Events” means musical events, concerts, shows, pageants, sporting events, festivals, competitions, and
other events of limited duration presented by LICENSEE for which the “Gross Revenue” of such Special Event
exceeds $25,000 (as defined in paragraph 4.(d) below).

(b) This Agreement shall be for an initial term of one year, commencing June 15, 2008, which shall be considered the effective
date of this Agreement, and continuing thereafter for additional terms of one year each. Either party may give notice of termination to
the other no later than thirty (30) days prior to the end of the initial or any renewal term. 1f such notice is given, the agreement shall
terminate on the last day of the term in which notice is given. '

2. Limitations On License

(a) This license is not assignable or transferable by operation of law or otherwise. This license does not authorize LICENSEE to
grant o others any right to perform publicly in any manner any of the musical compositions licensed under this agreement, nor does it
authorize any public performances at any of the Premises in any manner except as expressly herein provided.

(b) This license does not authorize (i) the broadcasting, telecasting or transmission or retransmission by wire, Intemnet, website or
otherwise, of renditions of musicat compositions in ASCAP's repertory to persons outside of the Premises, other than by means of a
music-on-hold telephone system operated by LICENSEE at the Premises; and (3i) performances by means of background music (such
as Muzak) or other services delivered to the Premises. Nothing in this paragraph shall be deemed to limit LICENSEE’s right to
transmit renditions of musical compositions in the ASCAP repertory to those who attend Events or Functions on the Premises by
means of teleconferencing, videoconferencing or similar technology.

{c) This license is limited to non-dramatic performances, and does not authorize any dramatic performances. For purposes of this
agreement, a dramatic performance shall include, but not be limited to, the following:

i) performance of a “dramatico-musical work™ (as hereinafter defined) in its entirety;

(11) performance of one or more musical compositions from a “dramatico-musical work (as hereinafter defined)

accompanied by dialogue, pantomime, dance, stage action, or visual representation of the work from which the
music is taken; :
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(iii) performance of one or more musical compositions as part of a story or plot, whether accompanied or
unaccompanied by dialogue, pantomime, dance, stage action, or visual representation;

(iv) performance of a concert version of a “dramatico-musical work” (as hereinafter defined).
The term “dramatico-musical work” as used in this Agreement, shall include, but not be limited to, a musical
comedy, opera, play with music, revue, or ballet.

(d) This license does not authorize performances:

1) at any convention, exposition, trade show, conference, congress, industrial show or similar activity presented by
LICENSEE or on the Premises unless it is presented or sponsored solely by and under the auspices of LICENSEE, is
presented entirely on LICENSEE'S Premises, and is not open to the general public;

(i) by or at colieges and universities;

(3ii) at any professional sports event or game played on the Premises;

(iv) at any permanently situated theme or amusement park owned or operated by LICENSEE;

W) by any symphony or community orchestra; :

(vi) by means of a coin operated phonorecord player (jukebox) for which a license is otherwise available from the
Jukebox License Office. -

3. License Fee

(a) In consideration of the license granted herein, LICENSEE agrees to pay ASCAP a license fee which includes the total of the
“Bage License Fee” and any applicable “Special Events License Fees”, all of which shall be calculated in accordance with the Rate
Schedule attached to and made part of this Agreement. For purposes of this Agreement,

(i) “Base License Fee” means the annual fee due in accordance with Schedule A of the Rate Schedule and based on
LICENSEE’s population as established in the most recent published U.S. Census data. It does not include any fees
due for Special Events.

(if) “Special Events License Fees” mean the amount due in accordance with Schedule B of the Rate Schedule when
Special Events are presented by or on behalf of LICENSEE. It does not include any Base License Fees due.

(iii) LICENSEES who are legally organized as state municipal and/or county leagues or state associations of municipal
and/or county attorneys shall be required to pay only the fee under Schedule C of the Rate Schedule. Such leagues
or associations are not subject to Schedule A or Schedule B of the Rate Schedule. Fees paid by such leagues or
associations do not cover performances of the municipality, county or other local government entity represented by
the league or association. Schedule C fees are not applicable to municipal, county or other local government
entities.

Unless otherwise limited by Jaw, LICENSEE shall pay a finance charge of 1.5% per month from the due date, or the maximum
amount permitted by law, whichever is less, on any required payment that it is not made within thirty days of its due date.

4. Reports and Payments,

(a) Upon the execution of this Agreement, LICENSEE shall submit: '

(i) a report stating LICENSEE’s population based on the most recent published U.S. Census data. The population set
forth in the report shall be used to calculate the Base License Fee under this Agreement; and (ii) a report containing
the information set forth in paragraph 4.(d) below for all Special Events that were presented between the effective
date of this Agreement and the execution of this Agreement.

(b) The Base License Fee for the first year of this Agreement and any license fees due for Special Events that were presented
between the effective date of this Agreement and the execution of this Agreement shall be payable upon the execution of this
Agreement.

{©) Base License Fees for subsequent years shall be due and payable within 30 days of the renewal date of this Agreement and
shall be accompanied by a statement confirming whether any Special Events were presented during the previous calendar year.

(d) Ninety days after the conclusion of each Special Event, LICENSEE shall submit to ASCAP payment for such Special Event
and a report in printed or computer readable form stating:

@ the date presented;

(i1) the name of the attraction(s) appearing;

(iii) the “Gross Revenue” of the event. “Gross Revenue” means all monies received by LICENSEE or on LICENSEE’S
behalf from the sale of tickets for each Special Event. If there are no monies from the sale of tickets, “Gross
Revenue” shall mean contributions from sponsors or other payments received by LICENSEE for each Special

Event;
(iv) the license fee due for each Special Event.
(e) If LICENSEE presents, sponsors or promotes a Special Event that is reportable under Rate Schedule B with another person or

entity licensed under an ASCAP License Agreement, LICENSEE shall indicate the name, address, phone number and ASCAP account
number of the other person(s) or entity(ies) and the party responsible for payment for such Special Event. If the other party is not
licensed by ASCAP, LICENSEE shall pay the license fee due hereunder, notwithstanding any agreement to the contrary between

LICENSEE and the other party.



6] LICENSEE agrees to furnish to ASCAP, whete available, copies of all programs of musical works performed, which are
prepared for distribution to the audience or for the use or information of LICENSEE or any department thereof. The programs shalt
include all encores 1o the extent possible. LICENSEE shall be under no obligation to furnish programs when they have not been
otherwise prepared,

(g) ASCAP shall have the right to examine LICENSEE'S books and records at LICENSEE’s place of business during normal
business hours to such extent as may be necessary to verify the reports required by paragraph 4.(d) above. ASCAP shall have the right
to adjust LICENSEE’s Base License Fee based upon the most recently available revised population figures-and Population Estimates
Program provided by the U.S. Census Department.

5. Breach or Default

Upon any breach or default by LICENSEE of any term or condition herein contained, ASCAP may terminate this license by giving
LICENSEE thirty days notice to cure such breach or default, and in the event that such breach or default has not been cured within

said thirty days, this license shall terminate on the expiration of such thirty-day period without further notice from ASCAP. In the

event of such termination, ASCAP shall refund on a pro-rata basis to LICENSEE any unearned license fees paid in advance.

6. Interference in Operations

ASCAP shall have the right to terminate this license upon thirty days written notice if there is any major interference with, or
substantial increase in the cost of, ASCAP's operations as the result of any law in the state, territory, dependency, possession or
political subdivision in which LICENSEE is located which is applicable to the licensing of performing rights. In the event of such
termination, ASCAP shall refund to LICENSEE on a pro-rata basis any unearned license fees paid in advance.

7. Non-Discrimination

LICENSEE recognizes that ASCAP must license all similarly sitoated users on a non-discriminatory basis. LICENSEE agrees that
any modifications to this Agreement by ASCAP, which are required by local, state or federal law for other municipalities, counties
and other governmental entities shall not constitute discrimination between similarly situated users. Examples of such modifications
are statements of equal employment opportunity or nondiscrimination on the basis of race, creed, color, sex or national origin.

8. Notices

ASCAP or LICENSEE may give any notice required by this Agreement by seding it by certified United States Mail, by generally

recognized same-day or overnight delivery service or by electronic transmissioX (i.¢., Mailgram, facsimile or similar transmission) to
the appropriate person/office as listed herein. Each party agrees to notify the othkr of any change in contact information, such as
change of address, change of person/office responsible, etc. within 30 days of suchchange. :

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS

By

3
TITLE Carry [ appaesr

By

(Fill in capacity in which signed: (a) If corporation, state
corporate office held; (b) If partnership, write word
"partner” under signature of signing partner; (c) If
individual owner, write "individual owner" under
signature.)

Approved as t¢ form and legal sufficiency

Sﬂbﬁ’K. Dickens, City Attorney



ASCAP

DISCLOSURE STATEMENT
This is notice that, in compliance with Fla. Stat, §501.93(2):

(1) The performing rights license agreement you have been offered by the American Society of Composers, Authors
and Publishers (ASCAP) contains a schedule of the rates and term of royalties under that contract and sets forth the basis
upon which those rates were calculated;

(2) ASCAP will make available, upon your written request, and at a charge of no more than the costs incurred by

ASCAP in responding to your request, the most current available listing of the copyrighted musical works in the ASCAP
repertory;

(3) ASCAP has established a toll-free telephone number and a means of computer access that can be used to answer
your inquiries regarding the specific musical works and copyright owners represented by ASCAP;

(4) Each form of contract or agreement offered by ASCAP to a Florida proprietor will be made available to you upon
your request;

(5) The agreement you have been offered complies with federal Jaw and orders of courts having appropriate jurisdiction
regarding the rates and terms of royalties and the circumstances under which licenses for rights of public performance
are offered to any proprietor;

(6) You should consider obtaining a separate license or other form of authorization from those performing rights

societies or copyright owners whose copyrighted musical works are not licensed pursuant to ASCAP's license
agreement; and

(7) You are entitled to the information provided in the preceding paragraphs, and ASCAP's failure to provide that
information is untawful. :

Additional information about ASCAP's members and the musical works in the ASCAP repertory can be obtained in a
variety of other ways. Separate databases of works that have been registered with ASCAP since January 1, 1991, or
identified in ASCAP's surveys of performed works singe January 1, 1978, are available online at the ASCAP Web Site,
www.ascap.com (access the "ACE Database of Musical Titles" to determine whether particular songwriters or specific
songs are in the ASCAP repertory). Data similar to that contained in the ACE Database is also available on DVD-ROM
and is available free of charge by written request to ASCAP, One Lincoln Plaza, New York, NY 10023, attn: Director of
Repertory. More comprehensive records of the titles, dates of U.S. Copyright registration (if any), writers and cwrrent
publishers or other copyright awners of all known works in the ASCAP repertory are available for public inspection at
ASCAP's New York office during regular business hours. A printed curcent list of ASCAP members can be obtained
gratis by written request to ASCAP, 2675 Paces Ferry Road, SE, Suite 350, Atlanta, GA 30339, attn: Mr. Skinner. A
computer-generated listing of copyrighted musical works in the ASCAP repertory may also be obtained by written
request addressed to Mr. Skinner at a cost of $2200.00 plus shipping and handling (the listing is over 10,000 pages in
length). You can also call or write to our Repertory Department (Clearance Section) at our New York address (the toll-
free telephone number is (800) 95-ASCAP).



